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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 16" day of July 2009, upon consideration of the app¢t
opening brief and the appellee’s motion to affimmmguant to Supreme Court
Rule 25(a), it appears to the Court that:

(1) The appellant, Kenneth W. Iverson, filed thjgpeal from the
Superior Court's order of April 1, 2009 that denidis motion for
reduction/modification of partial confinement. Tlappellee, State of

Delaware, has moved to affirm the Superior Coyutgment on the basis



that it is manifest on the face of the openingflihat the appeal is without
merit}

(2) The record reflects that lverson pled guilty@ctober 20, 2005
to one count of Rape in the Third Degree and wategseed to fifteen years
at Level V, suspended after five years and sucekessimpletion of the
Family Problems program, for one year at Level bime confinement and
nine years at Level Il probation. The sentencorger notes that the
probation imposed “exceeds SB 50 sentencing guaeelbursuant to 11 Del.
C. § 4333(d)(1)?

(3) Between November 16, 2005 and August 3, 20@sson filed
a total of three motions for modification of serderpursuant to Superior
Court Criminal Rule 35(b) (“Rule 35(b)”). Citin@mily hardship, remorse
and his lack of a prior record, Iverson soughteduce his Level V time to
one or two years. The Superior Court denied Ivessdirst sentence
modification motion on the basis that the sentangesed was reasonable.

The Superior Court denied lverson’s second and tfmotions on the bases

! Del. Supr. Ct. R. 25(a).

2 Former Senate Bill 50, found at 74 Del. Laws c, 83tablished limits to certain
probationary sentences. Section 4333(d)(1) praevide pertinent part that those
limitations shallnot apply “[t]o any sentence imposed for a convictidrany sex offense

. .. If the sentencing court determines on thene¢hat a longer period of probation or
suspension of sentence will reduce the likelihdoat the offender will commit a sex
offense or other violent offense in the future.”elDCode Ann. tit. 11, § 4333(d)(1)
(2007).



that the sentence imposed was reasonable and ajpeoand the motions
were untimely.

4 On Aprii 1, 2009, Iverson filed a motion for
reduction/modification of partial confinement. tgen sought to reduce the
length of his Level IV home confinement and thegkBnand level of his
Level Ill probation. By order dated April 1, 20G8¢ Superior Court denied
Iverson’s motion on the bases that the sentenceosetp was
reasonable and appropriate and the motion was elytim This appeal
followed.

(5) On appeal, Iverson disputes the Superior Goddtermination
that his motion was untimely. Iverson’s argumentvell-taken. Rule 35(b)
specifically provides that the Superior Court maduce the “term or
conditions of partial confinement or probation at any time.?

(6) We have concluded that the Superior Courtdenieen denying
Iverson’s motion for reduction/modification of paft confinement as
untimely. Moreover, because there is no transofiphe sentencing hearing

in the record, the Court is unable to review whetihe Superior Court’s

% Del. Super. Ct. R. 35(bJphnson v. Sate, 2008 WL 187958 (Del. Supr.).
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Imposition of probation pursuant to title 11, sewti4333(d)(1) was
reasonable and appropridte.

NOW, THEREFORE, IT IS ORDERED that the motion féire is
DENIED. The judgment of the Superior Court is RIR&ED, and this
matter is REMANDED to the Superior Court for funtheonsideration of
Iverson’s motion for reduction/modification of paft confinement
consistent with this Order. Jurisdiction is ndaneed.

BY THE COURT:

/s/ Jack B. Jacobs
Justice

* It appears from the court dockets that Iversoremugted his request for preparation of
transcript at State expense when he filed his ogebrief and appendix in this Court
prior to a determination of his request for traipgdn the Superior Court.
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